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552(a)(2) (A), (B), and (C) records be-
cause these records are required to be 
made public and not FOIA-processed 
under paragraph (a)(3) of the FOIA.

§ 286.8 Indexes. 

(a) ‘‘(a)(2)’’ materials. (1) Each DoD 
Component shall maintain in each fa-
cility prescribed in § 286.7(a), an index 
of materials described in § 286.7(b) that 
are issued, adopted, or promulgated, 
after July 4, 1967. No ‘‘(a) (2)’’ mate-
rials issued, promulgated, or adopted 
after July 4, 1967, that are not indexed 
and either made available or published 
may be relied upon, used or cited as 
precedent against any individual unless 
such individual has actual and-timely 
notice of the contents of such mate-
rials. Such materials issued, promul-
gated, or adopted before July 4, 1967, 
need not be indexed, but must be made 
available upon request if not exempted 
under this part. 

(2) Each DoD Component shall 
promptly publish quarterly or more 
frequently, and distribute, by sale or 
otherwise, copies of each index of 
‘‘(a)(2)’’ materials or supplements 
thereto unless it publishes in the FED-
ERAL REGISTER an order containing a 
determination that publication is un-
necessary and impracticable. A copy of 
each index or supplement not published 
shall be provided to a requester at a 
cost not to exceed the direct cost of du-
plication as set forth in subpart F of 
this part. 

(3) Each index of ‘‘(a)(2)’’ materials or 
supplement thereto shall be arranged 
topical or by descriptive words rather 
than by case name or numbering sys-
tem so that members of the public can 
readily locate material. Case name and 
numbering arrangements, however, 
may also be included for DoD Compo-
nent convenience. 

(4) A general index of FOIA-processed 
(a)(2) records referred to in § 286.7(b)(4), 
shall be made available to the public, 
both in hard copy and electronically by 
December 31, 1999. 

(b) Other materials. (1) Any available 
index of DoD Component material pub-
lished in the Federal Register, such as 
material required to be published by 
Section 552(a)(1) of the FOIA, shall be 
made available in DoD Component 

FOIA reading rooms, and electronically 
to the public. 

(2) Although not required to be made 
available in response to FOIA requests 
or made available in FOIA Reading 
Rooms, ‘‘(a)(1)’’ materials shall, when 
feasible, be made available to the pub-
lic in FOIA reading rooms for inspec-
tion and copying, and by electronic 
means. Examples of ‘‘(a)(1)’’ materials 
are: descriptions of any agency’s cen-
tral and field organization, and to the 
extent they affect the public, rules of 
procedures, descriptions of forms avail-
able, instruction as to the scope and 
contents of papers, reports, or exami-
nations, and any amendment, revision, 
or report of the aforementioned.

Subpart C—Exemptions

§ 286.11 General provisions. 

Records that meet the exemption cri-
teria of the FOIA may be withheld 
from public disclosure and need not be 
published in the FEDERAL REGISTER, 
made available in a library reading 
room, or provided in response to a 
FOIA request.

§ 286.12 Exemptions. 

The following types of records may 
be withheld in whole or in part from 
public disclosure under the FOIA, un-
less otherwise prescribed by law: A dis-
cretionary release of a record (see also 
§ 286.4(e)) to one requester shall prevent 
the withholding of the same record 
under a FOIA exemption if the record 
is subsequently requested by someone 
else. However, a FOIA exemption may 
be invoked to withhold information 
that is similar or related that has been 
the subject of a discretionary release. 
In applying exemptions, the identity of 
the requester and the purpose for 
which the record is sought are irrele-
vant with the exception that an exemp-
tion may not be invoked where the par-
ticular interest to be protected is the 
requester’s interest. However, if the 
subject of the record is the requester 
for the record and the record is con-
tained in a Privacy Act system of 
records, it may only be denied to the 
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